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Governing Laws
• Taylor Grazing Act – a permit to graze livestock on 

public lands “shall not create any right, title, interest, 
or estate in or to the lands.” 43 U.S.C. § 315b
– Grazing permit is a revocable license to graze private 

livestock on the public lands, not a “right.” Pub. Lands 
Council v. Babbitt, 529 U.S. 728, 735 (2000) (noting the 
“leasehold nature of grazing privileges” and that Congress 
has “made the grant of grazing privileges discretionary”)

• FLPMA – BLM has authority to determine whether 
grazing should be discontinued on certain lands

• NFMA – Forest Service must determine whether 
lands are suitable for grazing

• “Multiple Use” mandate interpreted as grazing 
everywhere





Grazing Everywhere
• BLM administers about 17,800 grazing 

permits, authorizing 13,000,000 AUMs 
on 157 million acres of public land

• Forest Service administers about 8,000 
permits authorizing about 7,000,000 
AUMs on 93 million acres of public land

AUM – forage for one cow/calf pair for one month (1000 
lb cow consumes 20 lbs of forage per day, 6 lbs for calf)



Effects of Grazing on Fish
• Groups interested in species recovery 

and ecosystem integrity see grazing as 
major threat because grazing:
– Reduces streamflows via channel and soil 

damage and  increased surface runoff
– Breaks down streambanks & increases sediment 

that reduces pools and salmonid survival
– Increases water temperatures via vegetation, soil, 

and channel damage 
• 2015 study: 6 degrees difference in ungrazed v. grazed

• Fish can’t tolerate this



Livestock and Desert Streams
• 1% of desert made up of streams 

and riparian ecosystems

• Livestock grazing has damaged 
approximately 80% of streams and 
riparian areas in arid western U.S.

• Cows seek out water, succulent 
forage, and shade in riparian areas

• Leads to trampling and overgrazing 
of streambanks, soil erosion, loss of 
streambank stability, declining 
water quality, and drier, hotter 
conditions. 

• These changes have reduced 
habitat for riparian plant species, 
cold-water fish, and wildlife.



Riparian Recovery
Hart Mountain - 1990

Hart Mountain – 2010 
(18 years without grazing)



Riparian Recovery
Hart Mountain - 1990

Hart Mountain – 2010 
(18 years without grazing)



ONDA v. Tidwell
• Or. Natural Desert Ass’n v. Tidwell, 716 F. Supp. 2d 

982 (D. Or. 2010) – 10-year litigation over 13 grazing 
allotments in Malheur NF (550,000 ac)

• Middle Columbia River steelhead (ESA “threatened”)
• 306 miles of steelhead critical habitat
• Endangered Species Act – §9 take, §7 (Biological 

Opinion & implementation)
• NFMA – failure to monitor for management indicator 

species and steelhead habitat viability, failure to 
comply with PACFISH standard requiring 
modification or suspension of grazing that retards 
attainment of high quality fish habitat



ONDA v. Tidwell

• Undisputed: livestock damage riparian habitat by
– elimination of shading streamside vegetation, 

leading to increased water temperatures
– trampling of stream banks, resulting in loss of 

cover from overhanging banks and vegetation, 
leading to increased predation of juveniles

– streams becoming wider and shallower
– more fine sediment in streams increases turbidity, 

alters steelhead behavior, and covers spawning 
gravels, decreasing steelhead survival from eggs 
to fry 



ONDA v. Tidwell

• “Take” – “harm” means “an act which actually kills or 
injures wildlife,” including “significant habitat modification 
or degradation where it actually kills or injures wildlife by 
significantly impairing essential behavioral patterns, 
including breeding, feeding or sheltering.” 



Good Steelhead Habitat

Oregon Mines Unit, 
Murderers Creek Allotment, 
Malheur NF 



Bad Steelhead Habitat

“Take” of steelhead by cows



ONDA v. Tidwell

• Take limit from Incidental Take Statement in BiOp: 
proxy for take from habitat modification is a maximum 
10% or 20% bank alteration (varies depending on 
amount of previous damage and violations)

• “Bank Alteration” standard protocol
– Forest Service monitoring: up to 60% measured
– Plaintiffs’ field surveys: up to 78% measured



Monitoring Bank Alteration



ONDA v. Tidwell

• Experts connect the dots
– Field surveys, photographs of riparian 

damage by trained data collectors
– Hydrologists explain how grazing damages 

riparian areas
– Fisheries biologist explains how damage to 

fish habitat in riparian areas harms fish



ONDA v. Tidwell
Case Highlights

• June 2008: Injunction prohibiting grazing on 91 miles 
of steelhead critical habitat (120,000 acres)

• June 2009: Injunction applying protective measures 
to 235 miles of critical habitat (330,000 acres)

• June 2010 – summary judgment for ONDA on ESA 
and NFMA claims against the U.S. Forest Service

• March 2011 – injunction prohibiting grazing on 130 
miles of critical habitat in 2011

• November 2012: case closed after new BiOp issues 
with tighter standards and mandatory rest triggers



Grazed (Sept. 2007): Sept. 2008,
Ungrazed:

Dans Creek Unit, 
Murderers Creek Allotment, 
Malheur NF



Grazed (Sept. 2007):

Sept. 2008, 
ungrazed:

Dans Creek Unit, 
Murderers Creek Allotment, 
Malheur NF



• Better BiOp (2012-2016)
– Useful information in easy-to-understand 

format (maps, past and proposed use)
– Honest description of past and potential 

harm to steelhead habitat
– Clear triggers and responses if problems

• 7 to 13% exceedance of bank alteration limits = 
remedy order

• 14 to 20% exceedance = minimum 25% rest
• > 21% exceedance = full rest next year

ONDA v. Tidwell – Lasting Effects



ONDA v. Tidwell – Lasting Effects
John Young Meadows, 
Murderers Creek Allotment, Sept. 2007

John Young Meadows, 
Murderers Creek Allotment, 
Aug. 2013



ONDA v. Tidwell – Lasting Effects

Sheltering juvenile steelhead

Stable overhanging banks John Young Meadows, 
Murderers Creek Allotment, 
Aug. 2013



ONDA v. Tidwell – Lasting Effects

Stable overhanging banks

Deer Creek, 
Murderers Creek Allotment, 
Aug. 2013



ONDA v. Tidwell - Lasting Effects
More steelhead – ODFW figures for South Fork John 
Day River outmigrating steelhead show 250% increase 
since 2007 (Murderers Creek is a major tributary)



Why Litigate?

• Litigation holds federal agencies 
accountable for violating the law

• Produces results that benefit important 
resources including fish and other 
sensitive species

• May ultimately help spur administrative 
or legislative changes that could lead to 
less grazing that is better managed 



Alternatives to Litigation: 
Permit Retirement

• Private donations and foundations
• Conservation Funds

– Greater Sage-Grouse Conservation Fund 
& Greater Hart-Sheldon Conservation 
Fund: over $20 million available for permit 
retirement after Ruby Pipeline settlements

• Maybe some day: federal funding?
– GAO: agencies spend $132.5 million on 

grazing management, collect $17.5 in fees



Alternatives to Litigation:
Legislation

• Rural Economic Vitalization Act 
– Introduced July 2015 by Rep. Adam Smith 

(D., Wash. 9th)
– Would authorize federal grazing permittees 

to voluntarily relinquish permits to agency 
in exchange for third-party compensation

– Agency would not reissue permit on that 
allotment, and grazing would permanently 
end on that allotment



Administrative Closure
Grazing Matrix - Upper Deschutes RMP 
(BLM Prineville District (Oregon) – 2005)



For more information

http://www.wildearthguardians.org
http://www.westernwatersheds.org


